PUBLIC BENEFIT ORGANISATIONS:

Section 10(1)(cN) of the Income Tax Act 58 of 1962 provides for exemption from tax of public benefit organisations. Section 30 of the Act provides for Public Benefit Organisations. It lists several requirements, including that 

· which it is a company formed and incorporated under s 21 of the Companies Act 61 of 1973, or a trust or an association of persons;

· the sole object is carrying on one or more public benefit activities, where 

(i) all such activities are carried on in a non-profit manner and with an altruistic or philanthropic intent; 

(ii) no such activity is intended to directly or indirectly promote the economic self-interest of any fiduciary or employee of the organisation, otherwise than by way of reasonable remuneration payable to that fiduciary or employee; and 

(iii) at least 85 per cent of such activities, measured as either the cost related to the activities or the time expended in respect thereof, are carried out for the benefit of persons in the Republic, unless the Minister, having regard to the circumstances of the case, directs otherwise; and 

—
where each such activity carried on by that organisation is for the benefit of, or is widely accessible to, the general public at large, including any sector thereof (other than small and exclusive groups); each such activity carried on by that organisation is for the benefit of, or is readily accessible to, the poor and needy; or that organisation is at least 85 per cent funded by donations, grants from any organ of state or any foreign grants; 

There are a number of formal requirements which need to be included in a Constitution of a PBO, set out in s 30. One of the requirements for registration is that the organisation must be registered as a Nonprofit Organisation. 

REGISTRATION AS A NON-PROFIT ORGANISATION

For registration in terms of the Nonprofit Organisations Act 71 of 1997, an organisation constitution must include the following (s 12(2)):

(a) state the organisation's name; 

(b) state the organisation's main and ancillary objectives (these would include the club’s possible affiliation to other organisations);

(c) state that the organisation's income and property are not distributable to its members or office-bearers, except as reasonable compensation for services rendered; 
(d) make provision for the organisation to be a body corporate and have an identity and existence distinct from its members or office-bearers (the current WPA does this well; it has the following clause: ‘The Association shall have legal personality and shall, through its authorised representatives -

(i) 
have an independent existence;

(ii)
be entitled to acquire, encumber or dispose of movable or immovable property;

(iii)
be entitled to enter into legal transactions and to institute or defend legal proceedings.’); 

(e) make provision for the organisation's continued existence notwithstanding changes in the composition of its membership or office-bearers (see comments to (d)); 

(f) ensure that the members or office-bearers have no rights in the property or other assets of the organisation solely by virtue of their being members or office-bearers; 

(g) specify the powers of the organisation; 

(h) specify the organisational structures and mechanisms for its governance; 

(i) set out the rules for convening and conducting meetings, including quorums required for and the minutes to be kept of those meetings; 

(j) determine the manner in which decisions are to be made; 

(k) provide that the organisation's financial transactions must be conducted by means of a banking account; 

(l) determine a date for the end of the organisation's financial year; 

(m) set out a procedure for changing the constitution; 

(n) set out a procedure by which the organisation may be wound up or dissolved; and

(o) provide that, when the organisation is being wound up or dissolved, any asset remaining after all its liabilities have been met, must be transferred to another nonprofit organisation having similar objectives. 

The constitution of a nonprofit organisation that intends to register, may make provision for matters relevant to conducting its affairs (s 12(3), including matters that: 

(a) specify qualifications for and admission to membership of the organisation; 

(b) determine the circumstances in which a member will no longer be entitled to the benefits of membership; 

(c) provide for termination of membership; 

(d) provide for appeals against loss of the benefits of membership or against termination of membership and specify the procedure for those appeals and determine the body to which those appeals may be made; 

(e) provide for membership fees and matters determining membership fees and other payments by members; 

(f) provide that members or office-bearers do not become liable for any of the obligations and liabilities of the organisation solely by virtue of their status as members or office-bearers of the organisation; 

(g) provide for the appointment of office-bearers and define their respective functions; 

(h) set out a procedure for nominating, electing or appointing office-bearers; 

(i) determine the circumstances and manner in which office-bearers may be removed from office and provide for appeals against such removal and specify procedures for those appeals and determine a body to which those appeals can be made; 

(j) provide that its office-bearers are not personally liable for any loss suffered by any person as a result of an act or omission which occurs in good faith while the office-bearer is performing functions for or on behalf of the organisation; 

(k) provide for making investments; 

(l) determine the purposes for which the funds of the organisation may be used; and

(m) provide for acquiring and controlling assets. 

EXEMPTION FROM TAX — TIME FRAMES

Currently exempt organisations (such as sports organisations) have until 31 December 2003 to comply with the above requirements. After this date all clubs (or their members) and WPA will be liable for tax in the ordinary course.

GROUP REGISTRATION 

Section 30 does provided for group registration (ie WPA registering for itself and all its clubs):

‘(3A)
The Commissioner may, for the purposes of ss (3), grant approval in respect of any group of organisations sharing a common purpose, which carry on any public benefit activity under the direction or supervision of a regulating or co-ordinating body, where that body takes such steps, as prescribed by the Commissioner, to exercise control over those organisations in order to ensure that they comply with the provisions of this section.’

WPA does not and cannot exercise such control and this is not an option.
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